Comments in regard to your inquiry on Copyright Policy, Creativity, and Innovation in the Internet Economy

In today’s world, the majority of music and copyright being recorded, distributed, bought, exploited, reproduced, publicly performed and listened to is happening outside of the traditional music industry.

In just four years, my company TuneCore has become the largest distributor and has one of the highest revenue generating music catalogs in the world - In 2009, TuneCore Artists were generated over $35 million in gross music sales from over 65 million paid downloads and streams.  Over 15 million iTunes customers globally purchased music from TuneCore Artists.  TuneCore distributes between 300 – 500 newly recorded copyrights and releases a day.  This is more newly recorded releases in one day than a major label does over three years.  
 
TuneCore democratized the industry by allowing every copyright creator the ability to “be their own record label” with worldwide digital distribution into iTunes, AmazonMP3, MySpace Music, Spotify and more for a simple flat up front annual fee. TuneCore makes no money off the sale of the music.  It generates its revenue on the up front flat fee for its distribution service

In its four years since launch, TuneCore has over 500,000+ customer accounts, hundreds of thousands of releases and delivered millions of songs and copyrights to iTunes and other digital stores including Grammy winners, record labels and unsigned artists.  In addition to the tens of thousands of “unsigned” musicians, TuneCore customers also include Jay-Z, Drake, David Byrne, Brian Eno, Cheap Trick, Slade, Aretha Franklin, Nine Inch Nails, Keith Richards, Pearl Jam, Zigggy Marley, Public Enemy, Joan Jett Steve Vai, Lisa Loeb, Moby, Bjork,  Ricky Skaggs, Dandy Warhols, Keith Richards, Iggy Pop, Ali Lohan, Frank Zappa catalog, High School Musical, Katt Williams, Dane Cook, Burning Speak, Margaret Cho, Ben Kweller, Jason Mraz, TaTu, MGMT, Soulja Boy, David Lynch, Better Than Ezra, Mighty Mighty Bosstones,  music from Guitar Hero IV,  MGM and New Line Cinema Soundtracks, music to Grand Theft Auto IV and much more.  

The laws in this country specifically created to protect copyright holders and artists now create obstacles for opportunity and revenue collection.

As a starting point, in the US, any entity that wants to license music for TV, film or internet to “synchronize” with a moving image (called a “synch” license) usually starts by finding the music and then going to the websites of one of the three U.S. public performance agencies ( ASCAP, BMI or SESAC).  This allows the licensing entity to learn who controls the master and publishing rights. It also allows the licensing entity to make certain they are complying with US laws by paying – via the performance agency - for any public performances.  

If a song/artist is not registered with a public performance agency, there is no easy way to find the point of contact to get the licenses. In addition, if an artist is not registered with a performance agency, licensors have no way to pay the additional required public performance royalties thereby creating legal liability. In these cases, the licensing entity usually moves on to another song and the artist loses the opportunity.

Let me provide a more practical example - a group of 19 year-old kids in a band called the “Figure It Outs” record a bunch of songs on their computer at home.

To paraphrase an article from ArtistHouseMusic.Org founder John Snyder:

"The second they make their idea tangible, six ‘exclusive rights’ attach to that work, and they are their rights as the author or creator of that work to do with as they wish.

These six rights (in no particular order) are:

	• exclusive rights of reproduction
	• distribution
	• public performance
	• the right to make derivatives (translations, books, movies, video games),
	• the right to publicly display (applies more to visual art than to music),
	• the right to control the digital transmission of your work.

The entire music business is built on the song and these six exclusive rights.”

However, no one in the “Figure It Outs” has any idea about any of these six rights or laws.   They have never heard of BMI/ASCAP/SESAC.  They do not know what they do not know.

They then hear via a Tweet that they can have their music on iTunes via TuneCore.  They go to TuneCore, upload their song, click iTunes and pay TuneCore the up front fee.  The music is now live on iTunes. It sells, they do not understand or know that there is a statutory rate of $0.091 that must be paid to the publisher for the reproduction of the song. All they know is they made $0.70 from the sale of their single.  They also do not know that in 2008, legislation was passed dictating that the on-line interactive subscription pay to stream services must pay the publisher of each song a percentage of the revenue collected by the music store.  Unlike payments from download stores like iTunes, the mechanical royalty on interactive streams must be administered and paid out separately from the money made from the sale of the master. Despite a federal law requiring this payment, most of this money sits uncollected by the self-distributed artist.  The on line streaming services have no easy way to administer the payments and the copyright holder (in this case the artist) has no idea they are not being paid.

The “Figure It Outs” then want to have their music on DMCA compliant radio like Slacker and/or Jango.  They upload it to those sites where it becomes available to play under DMCA compliant laws and receives organic plays.

They have no idea what the DMCA is. They do not know if terrestrial radio and/or non-terrestrial radio pay out revenue from the play of the songs.  They do not understand that 50% of the DMCA collected money is paid to the copyright holder and 45% goes to the featured artist, or individual or band who recorded the track with the remaining 5% goes into a fund supporting backup singers and session musicians. And they never heard of SoundExchange as an entity to register with to collect this money.

Now some music supervisor from a big production company hears one of their songs and wants to use it as the theme song to a new TV show.  The supervisor goes to the websites of ASCAP/BMI/SESAC to learn who controls publishing, master and who is the point of contact on record.

The “Figure It Outs” do not understand that they have two rights to their songs - the master and the underlying copyright.  They do not know what a synchronization license is or how they work. They also have never been told that some organization will go out into the world to police and monitor public performances of their behalf.  They do not know how these rates are even calculated or how they are paid. They have not incorporated or created a separate publishing entity as required by the public performance agency as they have never heard of any of these concepts or rules.

Without this knowledge, they lose opportunity.  Compound this with the framing of them as illegitimate or of a second tier.  

Things need to change.
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