


[bookmark: SelTemp]We are grateful for the opportunity to respond to the Commerce Department’s Inquiry on Copyright Policy, Creativity and Innovation in the Internet Economy.  We have limited responses relating to our company to those matters which are non-confidential. 
About MySpace Music
MySpace Music, LLC (“MySpace Music”) is a limited liability company formed in 2008.  MySpace Music launched its licensed on-demand streaming music services in the United States in September 2008, and the United Kingdom, Australia and New Zealand in 2009.  It has faced challenges to expanding its comprehensive commercial music service due in part to competitive challenges presented by online piracy.  
MySpace Music is an ad-supported music streaming service that seeks to promote music discovery and artist empowerment.  To users, it offers one of the largest licensed catalogues on the internet of premium music audio and video content, user-friendly e-commerce solutions, music players, playlisting and music discovery tools.  To major, independent, and unsigned artists, MySpace Music offers the opportunity to market and monetize their content and connect with their fans through various tools.  MySpace Music’s catalogue includes full length tracks from the digital catalogs of all four major record label groups and every top aggregator of independent label content, including The Orchard, Merlin, Nettwerk Music Group, INgrooves, IRIS Distribution, Big Fish Media, Curb, Merge, TuneCore, and CD Baby.  In addition to streaming content, the MySpace Music user community experiences live webcasting events, may purchase MP3s and ringtones, and obtain concert tickets via the website.  MySpace Music also connects artists and fans in the offline arena through exclusive concerts, fan-artist interviews and contests involving other fan and artist in-person experiences.   

Comments
We have focused our comments on the first area of inquiry, and specifically to the fact that online piracy creates an anti-competitive market and drives traffic away from legitimately licensed and authorized online services, thereby making it more difficult for lawful content services to remain in operation and create the profitable business models that generate the capital necessary for innovation and to sustain or expand employment levels.   We have separated our comments into 2 parts, first addressing the prevalence of on-line piracy and then the impact it has on businesses such as ours. 

1. The Prevalence of Online Piracy: 

1. The prevalence of unauthorized music services on the Internet is readily apparent from simple song searches on internet search engines. For example, a Google search for mp3 files of the five songs that were most popular on the MySpace Music site as of October 24, 2010 resulted in an average of only 1 out of the 10 top search results being a legitimately authorized service, with the remaining 9 results all linking to unauthorized peer-to-peer services and websites that offer or facilitate the pirating of copyrighted music.  

1. Unfortunately, technological innovations that could have new and interesting legitimate uses are being used to facilitate more piracy, making the use of the innovations (not the innovations themselves) a problem.  Piracy is increasing as new forms of music distribution become available and make it easier to share audio and video files via instant message services, or download them from online forums and blogs.  The IFPI Digital Music Report 2010 (available on the IFPI website www.ifpi.org), posits that P2P piracy remains the largest single source of piracy, “with around two-thirds of music sharers file-swapping on P2P networks despite the increase in non-network file-sharing.”  However, the report notes that research indicates “that, although P2P piracy is the single biggest problem and did not diminish in 2009, the illegal distribution of infringing music through non-P2P channels is growing considerably. The research showed the biggest increases in usage for overseas unlicensed MP3 pay sites (47%) and newsgroups (42%). Other significant rises included MP3 search engines (28%) and forum, blog and board links to cyberlockers (18%).”

2.  The Impact of On-line Piracy:

1. Websites that make unlicensed and unauthorized audio and audio-visual content available create an environment of unfair competition for legitimately licensed and law-abiding online content services.  Businesses such as MySpace Music rely primarily on advertising revenue to operate, and such a business model necessarily impacts user experience in order to generate the revenue to compensate licensors for their content.  In contrast, unlicensed and unauthorized services are not restricted by any such obligations and are therefore able to offer to their users a less-intrusive user experience (e.g. without advertisements between song plays, without restrictions on amount of streams or ability to permanently download any particular song, etc.), thereby creating a more attractive user experience without any of the costs legitimate services incur to offer comparable experience, with the ultimate effect of driving traffic away from legitimate services.  The absence of content costs (e.g., royalties and the administrative requirements necessary to track exploitation and account to rights holders) and compliance costs (e.g., data and privacy regulations, consumer protections, taxation) for websites that facilitate piracy further prevent the existence of a level playing field by offering those sites financial freedom to innovate in ways and with a frequency that legitimate services cannot match.  

1. Unauthorized and unlicensed online streaming and download services frequently utilize a similar “look and feel” to legitimate licensed services in an effort to lure and confuse users.   As a result of this confusion, legitimate streaming services are further disadvantaged by being unfairly lumped together with illegitimate streaming services as a source of the so-called “cannibalism” of music purchases (via download and physical sales which have historically garnered higher profit margins for rights holders) and this in turn drives up the costs of content licensing for legitimate services.  

1. The impact of online piracy is felt far and wide.  An analysis by the Institute for Policy Innovation (and available on the IPI website www.ipi.org), quoted in a recent RIAA report entitled “Online and On The Street” (available on the RIAA website www.riaa.org), concluded in 2007 that global music piracy caused $12.5 billion in economic losses every year, 71,060 lost U.S. jobs, a loss of $2.7 billion in workers' earnings, and a loss of $422 million in tax revenues, $291 million in personal income tax and $131 million in lost corporate income and production taxes.

1. Likewise, according to the IFPI Digital Music Report 2010, most academic studies confirm that the dramatic fall in recorded music sales is directly correlated with the rise in illegal file-sharing.  Though there arguably is some overlap between illegal file sharing and online music buyers, most illegal file sharers (according to a Jupiter Research study in 2009) “do not buy music and are nearly half as likely as music buyers to buy a CD ….”. 

1. By diverting users from licensed services and reducing the revenues of licensed services as set forth in the points above, online piracy has the effect of rendering it much more difficult for licensed services such as MySpace Music to maintain, much less grow, their workforce.  Consequently, the financial impact of online piracy not only hinders the ability of licensed services to scale their product offerings, but also reduces the ability of authorized services to dedicate employees to ameliorating existing product offerings and innovating to create new and unique product offerings. 
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