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I. Commenter Information
These comments are submitted by the Institute for Intellectual Property and Social Justice (IIPSJ) at the Howard University School of Law, by its Director, Prof. Lateef Mtima, and its Associate Director, Prof. Steven D. Jamar, in response to the Office of the Secretary, U.S. Department of Commerce, the United States Patent and Trademark Office, and the National Telecommunications and Information Administration’s Request for Comments on Copyright Policy, Creativity, and Innovation in the Internet Economy, as published in the Federal Register, Vol. 75, No. 192 p. 61419-61424 Tuesday, October 5, 2010 (FR Doc. 2010-24863).
The Institute for Intellectual Property and Social Justice (IIPSJ) was founded in 2002 to address the social justice implications of intellectual property law and practice both domestically and globally. IIPSJ's work ranges broadly and includes scholarly examination of intellectual property law from the social justice perspective; advocacy for social-justice aware interpretation, application, and revision of intellectual property law; efforts to increase the diversity of the those who practice IP law; and programs to empower historically and currently disadvantaged and under-included groups to exploit IP effectively.

II. Scope of IIPSJ’s Comments  
IIPSJ comments on the following questions:
1. Rights Holders–Protection and Detection Strategies for Online Infringement: How can government policy or intellectual property laws promote successful, legitimate business models and discourage infringement-driven models? And, how can these policies advance these goals while respecting the myriad legitimate ways to exchange non-copyrighted information (or the fair use of copyrighted works) on the Internet?
2. Internet Intermediaries–Safe Harbors and Responsibilities: What challenges exist to the identification of such systematic infringers? Would stakeholders recommend improvements to existing legal remedies or even new and additional legal remedies to deal with infringing content on a more timely basis?
III. Summary of Comments on Copyright Policy, Creativity, and Innovation in the Internet Economy
 Pursuant to Article I, Section 8 of the U.S. Constitution, legislative authority to enact laws for the protection of intellectual property is expressly granted to Congress, which has the power “[to] promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries….” In accordance with this constitutional mandate, both Congress and the courts have determined that the primary objective underlying American intellectual property law is to engender the broadest possible production and dissemination of creative works and inventions to society’s benefit. Such widespread production and dissemination of works insures that the greatest number of creative works and inventions are likely to reach the largest audience, which will not only benefit directly from the use of and exposure to such works, but members of whom will in turn build upon the ideas, and thereby produce additional works and inventions to the further advantage of society as a whole. 
Under this social utilitarian approach, American intellectual property law therefore balances individual property rights and the public interest. Thus, by granting authors certain exclusive rights to exploit their works, that is, by recognizing individual property rights on behalf of authors in connection with the products of their intellectual labors, the Copyright Act creates an incentive to create and disseminate works.
Like other technological developments before, such as radio, phonographs, and television, the ongoing digital revolution challenges the creator-public balance. Government, academic, and business studies unequivocally confirm that the proliferation of personal computers, software programs, and the Internet has positively impacted the quality and quantity of art, music, and information available to all Americans engaged in the digital discourse. On the other hand, the advent of the digital revolution has also resulted in various IP inequities, from new methods of piracy and unfair exploitation of the output of marginalized creators, to the persistence of a Digital Divide and the exclusion of the underserved from full and meaningful participation in the digital society.  
Illegal file-sharing and similar acts of online copyright infringement present especially difficult copyright challenges. For example, while online social networks such as Facebook result in a proliferation of new content and more effective dissemination of works, at the same time they can enable copyright infringement because of the ease of sharing works. But while online infringement affects the property interests of copyright owners, the effort to protect those interests must be carefully calibrated to avoid undue restrictions upon social networking activities and/or the activities of Internet Service Providers which make digital expression and dissemination possible. If ISPs are forced to police copyright violations too vigorously, the vitality of the Internet as a breeding ground for creative endeavor could be threatened.  Copyright should be an engine of economic growth and development; and engine of commerce, not a brake upon it.
In an attempt to address these issues from a perspective that properly balances the social utility and social justice objectives of the intellectual property law in the digital information context, IIPSJ proposes that: 
3. Government policy and intellectual property laws should adopt relatively clear guidelines through legislation and court decisions that support and promote current technological developments as well as the need to protect the rights of creators and users of protected works. On a broader scale, it is high time that the Copyright Act is comprehensively revised to accommodate pertinent advances in technological development; and
4.  Judicial constructions of the intellectual property law which needlessly pit ISPs against rights holders should be eschewed, and greater emphasis should be placed upon distinguishing between socially productive (albeit technically unauthorized) Internet use of protected material and simple piracy and other socially unproductive encroachments upon the legitimate rights of interests of IP rights holders. Viewing all unauthorized online use indiscriminately ignores the social benefits proffered by digital information technology to the detriment of society as a whole.
IV. IIPSJ’s Extended Comments 
1.  Tailoring copyright to technological advances
Copyright policies and law should promote successful, legitimate business models and discourage infringement-driven models. At the same time they should facilitate legitimate exchange of information on the Internet and the creation of new works from old. Relatively clear guidelines promulgated through legislation and court decisions mindful of ongoing technological developments can effectively address both the need to protect the interests of copyright holders and of those who use and build upon their works. 
The Copyright Act should be revised to reflect advances in technological development. The affordability and ease of use of the Internet to manipulate works creates new challenges to copyright law. Today, via the internet, works are more easily copied and distributed, and derivative works of all types and quality are easier to make than ever before. 
One current concern is how to apply the first sale doctrine (17 U.S.C. § 109) with respect to online distribution of works and digital forms of works generally. This doctrine applies to all copyrighted works and states that copyright law treats the sale of a copy of a copyrighted work essentially as a sale of goods; the purchaser is allowed to resell or redistribute the copy without the permission of the copyright holder. Previously, when someone bought a recording, they owned the vinyl or CD copy of the work.  Today, copyright holders are claiming that the MP3 files or other sound files (or other digital forms of other works–this could even extend to books for the iPad or Kindle or magazines) are merely licensed and thus the protections attached to owners of copies can be limited by license terms. The problem of allocating the rights may need to be adjusted in light of the nature of the copies being so easily copied and redistributed, or copied and then works made based in part on the pre-existing work. 
Principles of inclusion and empowerment for disadvantaged and marginalized groups should be considered in crafting the right sort of rules.  With respect to certain derivative works, IIPSJ proposes revising The Copyright Act and interpreting it along the following lines:

5. Noncommercial social network users should be allowed to lawfully post links to and post portions of copyrighted works without permission;

6. A right to create and disseminate derivative works online for noncommercial purposes should be provided; and

7. A right to create derivative works for commercial purposes should be given where even significant portions of the original works are used, provided that (a) the new work is original; (b) the new work is (i) transformative or (ii) constitutes parody, satire, or commentary and (c) the new work does not directly compete with the source work. 
Additionally, the equitable, judicially created, legislatively recognized doctrine of fair use should continue to be applied so as to support the current, vibrant online world of creation and sharing of user-generated content. 
IIPSJ believes that these proposals address the challenges of protecting copyrighted works online because they: (1) comport with actual usage and expectations of people; (2) advance the constitutional purpose of copyright law to promote the creation and dissemination of information for the progress of culture and social justice; (3) take into consideration social justice implications such as the benefits of society, culture, economic opportunity and technological possibilities; (4) would cause little if any negative impact upon the creation of and commercial exploitation of copyrighted works for those wanting to do so; (5) properly balance any negative impact, as it would be insubstantial, and financial incentives attendant to the copyright monopoly for the creation of new works would still be more than sufficient – music, literature, and movies would still be created and commercially exploited; (6) promote the principle of sharing in that everyone should be able to use past works to create works; and (7) remove uncertainty in the law. 

2.  Regulation of ISPs

To address online copyright infringement, in 1998 Congress passed the Online Copyright Infringement Liability Limitation Act, Title II of the Digital Millennium Copyright Act (the Liability Limitation Act). Under traditional copyright jurisprudence, third parties can be held vicariously liable for the copyright infringement conduct of others. In the Internet context, an ISP could possibly have been held liable for the infringement of unauthorized file-sharers who obtain their access to the Internet through the ISP. The Liability Limitation Act avoids this undesirable result by providing certain “safe harbor” provisions that shield all ISPs from vicarious liability. ISP “safe harbor” protection is predicated on a “notice and take-down” regime, whereby once a copyright holder notifies an ISP of alleged infringement activity, so long as the ISP adheres to the requirements of the Act, such as removing the infringing material from the Internet and/or expeditiously disclosing the identities of the suspected infringers to the complaining copyright holder, the ISP is effectively immunized from vicarious liability for the infringement misconduct. As a result, ISPs need not restrict Internet service as a means by which to decrease their vicarious liability exposure, and widespread Internet access need not become hostage to the cause of copyright protection. Consequently, ISPs and ultimately legitimate Internet copyright end-users as well, are not burdened with the responsibility and cost of preventing surreptitious Internet infringement. 
Some recent court decisions interpreting the Liability Limitation Act, however, threaten this pragmatic balance of the pertinent Internet constituent interests by limiting the reach of information subpoenas under the Act to only certain kinds of ISPs.
 Such interpretations of the Liability Limitation Act are misguided, in that they ultimately burden ISPs, because copyright holders will instead commence litigation against ISPs to obtain the information that could have been obtained by subpoena under the Act. This creates several significant challenges to the system of notice and take-down such as: (1) it needlessly entangles ISPs in infringement disputes in which they have no immediate stake; (2) it does little to enhance legitimate Internet user privacy interests because it ultimately affords ISP subscribers no greater legal protection than already provided under the law; and (3) by impeding infringer identity disclosure, the misconstruction increases the costs involved in the disclosure of infringer identities. Moreover, the disabling of the notice and take-down system can lead to more restrictive measures, such as the “Three Strikes” mechanism, pursuant to which some ISPs may voluntarily disconnect subscriber households in which there have been three or more acts of alleged online infringement. Given the importance of the Internet in modern society, particularly in those underserved communities which are only beginning to enjoy it benefits, such alternatives are simple untenable.
One reason for these kinds of “all or nothing” approaches to online infringement is the tendency of some IP stakeholders to view all unauthorized use indiscriminately, that is to say condemning all unauthorized use as base piracy or encouraging it as socially redeeming expression and/or resistance to IP corporate monopolies. Such extremist positions not only impede reasonable measures to preserve legitimate IP property interests and incentives, but they also inhibit progressive initiatives to recalibrate the rights holder public interest balance in order to explore the full IP benefits of digital information technology. Comprehensive mechanisms to promote the development of user-generated content or facilitate the mass-digitization and dissemination of text are some of the advances that have been forestalled by these myopic approaches to the online infringement problem. More socially nuanced assessment of unauthorized online use would avoid such undesirable results.
V.  Conclusion 
To address the growing problem of online copyright infringement, clear guidelines through legislation and court decisions that support current technological developments must be adopted, and the Copyright Act should be revised to reflect pertinent technological advance. In addition, regulation of ISP activities should be concomitantly shaped to achieve the proper Internet constituent and social utility balance, and to thereby promote socially progressive exploration of the digital network environment.  
Respectfully submitted:
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� See e.g. Recording Indus. Ass’n of Am., Inc. v. Verizon Internet Servs., 351 F.3d 1229 (D.C. Cir. 2003); In re Charter Commc’ns, Inc., Subpoena Enforcement Matter, 393 F.3d 771 (8th Circ. 2005); In re Subpoena to Univ. of N.C. at Chapel Hill, 367 F. Supp. 2d 945 (M.D.N.C. 2005).
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