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Response to Department of Commerce request for comment on Copyright Policy, Creativity and Innovation in the Internet Economy: 

Democratic Conversation through Remix Education


The generation that came of age with the Internet is now matriculating in college, pursuing a critical and inspiring education in a field of its choosing and graduating, leaving their alma mater to engage with the outside world. As a member of this generation and a currently enrolled college student, I represent an important and unique voice in response to the United States Patent and Trademark Office’s (USPTO) Inquiry on Copyright Policy, Creativity and Innovation in the Internet Economy. My generation eagerly participates in the rapid expansion of the Internet. With the advent of Web 2.0, we are able to generate our own content, share huge quantities of information and benefit from almost unlimited connectivity, responding, critiquing and reinterpreting; “remixing” our culture (Lessig, 2007). 


Bennington College nurtures a community that thrives on “remixing” (Lessig, 2007). As a Bennington student, I am encouraged to fashion an interdisciplinary education, allowing my work in the visual arts to be informed by the social sciences. Of course, plagiarism is not tolerated, but while citing sources or explaining influences in my work, I am also expected to respond to and critique them, reinterpret or re-imagine them, holding their work and mine to the highest of standards. I recognize what the minds that came before me offered and while I digest their words, concepts, and creations, I synthesize my own meanings. While remixing my education, I’ve found my voice within a community that strives to be part of a democratic global conversation. 

The respectful use of material I’ve described above stands in stark contrast to the wholesale duplication of copyrighted materials. There are certainly members of the online community, including members of my generation, who ignore authorship and neglect opportunities to contribute rather than detract from a reflexive and productive virtual conversation. In 1998, at the behest of digital technology rights holders, the Digital Millennium Copyright Act (DMCA) prevented users from descrambling scrambled works, distributing devices that evade such digital protections, or altering copyright management material. It also awarded Internet Service Providers (ISP) protection. As long as an ISP claimed ignorance to a user’s violation of copyright law and removed the copyrighted material from their site, they could not be held liable (UW Copyright Protection).  


These protections are subject to arguments over fair use that depend on the nature, intent, effect on the market, and the copyrighted work’s importance to the user generated work (U.S. Copyright Office, 2010). Unfortunately, these arguments are not always heard. ISPs are inclined to remove any materials their rights holders protest in order to avoid legal action, thereby silencing opinions and social commentary that may not have infringed upon anything but the rights holder’s tastes. Some users respond to this disregard for fair use arguments and online censorship with an equally extreme attitude of the “copyright abolitioni[st],” (Lessig, 2007) subverting copyright law and rebelling against a system they believe to be corrupted. The rights holder and the user are at odds, both sides operating outside the law. As this polarization worsens the ability of Web 2.0 or any future Web technologies to connect us with one another is weakened, and democratic conversation is stifled. 


Visual and performing artists, scientists, philosophers, architects, economists, anthropologists and sociologists have been dissecting, disagreeing, applauding and exploring each other’s work for centuries. This is the richest form of education, when participants engage with work done by their peers or pioneers in their field, perhaps elaborating on or critiquing an idea, supporting a reflective commentary on global issues. 

But this kind of education only thrives when information is freely disseminated, just as the future of Lessig’s “remix” culture is dependent on rights holders’ and users’ adjusted attitudes on information sharing (Lessig, 2007). As copyright law is used to silence the voices of students and protestors around the world, this education becomes endangered. As a student deeply grateful for the opportunities my education affords me to create, respond and critique, I am disheartened by the following examples, for they are reminders that copyright law, if misused, creates a barrier between the user and his or her education and rightful place in democratic conversation.


During his freshman year at Renssalaer Polytechnic Institute (RPI) the Recording Industry Association of America (RIAA) filed a lawsuit against Jesse Jordan. Using a network file system developed by Microsoft, Jesse improved upon a search engine that allowed users to query the RPI network for available content. The original design suffered from a minor glitch: if a user tried to view a file originating in an off-line computer, their computer could crash. Of the files available to the RPI network after Jesse solved this problem, one quarter were music files. Though he did not create the search engine to share music files or even solicit users to make their music files public, the RIAA took action, accusing Jesse of willful infringement of copyrighted material. The RIAA demanded Jesse pay them $15,000,000, or $150,000 per infringement. Jesse sought legal council and after some negotiations, the RIAA agreed to drop the case for a payment of $12,000, Jesse’s entire savings (Lessig, 2005). 


Jesse was punished for experimenting with and improving on an imperfect idea. He improved the connectivity and information sharing capability of the RPI network, creating an environment with the power to foster healthy and reflective conversations and compliment RPI students’ educations. “He was a kid tinkering with technology in an environment where tinkering with technology was precisely what he was supposed to do” and yet the RIAA took extreme action, abusing copyright law, to correct what they perceived as an extreme violation (Lessig, 2005). 


Just like Jesse Jordan, not for profit Baikal Environmental Wave was denied its voice. Russian authorities had reason to believe Baikal Wave was using pirated Microsoft software, so they raided and temporarily shut down the organization. At the time of the raid, Baikal wave was planning a protest against Vladimir Putin’s decision to reopen a paper factory that had previously polluted Lake Baikal. Advocacy groups and newspapers critical of the Russian government have been accused of using pirated software as well while organizations or newspapers that support the government are left alone (Levy, 2010).

Microsoft lawyers represented the authorities that raided Baikal Wave. When asked for a statement, Microsoft’s director of public affairs said “We [had] to protect our products from piracy, but we also [had] a commitment to respect fundamental human rights” (Kevin Kutz as quoted in Levy, 2010). Rather than protect human rights in this case, Microsoft’s Moscow office declined to confirm the authenticity of Baikal Wave’s receipts of purchase for the software in question, answering that they would forward the documentation to the authorities in Irkutsk. 


After the New York Times published an article describing the plight of Baikal Wave, Microsoft began to reexamine its anti-piracy policy, promising to provide 500,000 free software licenses to “advocacy groups, independent media outlets and other nonprofit organizations in 12 countries with tightly controlled governments, including Russia and China” (Levy, 2010). While Microsoft’s role in censoring Russian citizens was despicable, this policy change in response to unfavorable press makes me hopeful. Jesse’s family could not afford to fight the RIAA, and Baikal Wave was similarly helpless; their attempts to defend themselves from copyright claims was met with dubious bureaucracy. Luckily, when these victims’ voices were censored or silenced, third parties provided valuable social commentary, relaying their stories to the public.


In 2003, landmark case OPG v. Diebold set the precedent that ISPs and users can challenge abusive copyright infringement suits (Electronic Frontier Foundation, 2010). The court ruled in favor of an ISP called Online Policy Group (OPG) that refused to remove content Diebold, Inc., a manufacturer of electronic voting machines, claimed was in violation of copyright law. The content in question was published by two Swarthmore College students and consisted of descriptions of Diebold’s flawed machines written by employees. OPG argued that Diebold fabricated the infringement claims in an effort to silence public comment on their flawed voting machines. Diebold was found in violation of section 512(f) of the DMCA, which makes it unlawful to issue takedown notices when the rights holder knows that infringement has not actually occurred. They agreed to pay $125,000 in fees and damages to the defendants. 


The OPG v Diebold case conveys a strong message: All citizens of the United States have the right to vote, and the right to free speech, so why should they be denied the right to protest flawed voting machines? Like Jesse Jordan’s and Baikal Wave’s, OPG and the Swarthmore students’ plight was made public thanks to The Electronic Frontier Foundation (EFF) and the Center for Internet and Society Cyberlaw Clinic at Stanford Law School, which provided the legal services necessary to set a precedent that will likely encourage other ISPs, publishers and users to challenge those who abuse copyright law. 


Education that inspires creators, critics and fearless voices should be our future, not a remnant of our past. In the examples given above, copyright law has been either illegally abused or misinterpreted. In the case of Jesse Jordan, had his family been able to afford to go to court, he would have likely won. Fortunately these cases are being contested as third parties relay the stories, share information and protest the actions of rights holders and governments. Exemplifying Marketplace Theory, First Amendment jurisprudence, these third parties disseminate information about abuses of copyright law on the Internet, introducing and inviting more voices and participants to the debate, increasing the likelihood that the online discussion will reach a consensus large enough to cause change. Marketplace Theory goes beyond the first amendment, placing no importance on the “character of the speech involved,” and ensuring “all views an opinions [will] be fairly tested and faulty or ill-conceived notions will be challenged and exposed, while truth and wisdom is revealed,” (Hartman, 1999). More voices, authors and users alike, seek greater freedoms to share works while retaining necessary protections, which is needed to build a more democratic conversation.


In the struggle to adjust rights’ holders and users’ attitudes and interactions with copyright law, the needs of both sides must be addressed. How can copyrighted works exist along side Marketplace Theory while still allowing authors to manage their works?  How can users bypass prohibitive barriers and gain access to more information on the Internet? 


For rights holders who wish make their work more widely available while still exercising a degree of control over the material, consenting to Open Access or adopting a Creative Commons license are common choices. Open Access is a common practice at Colleges and Universities and allows the author to share his or her work worldwide. Consent to Open Access (OA) grants unrestricted reading, downloading, copying, sharing, storing, printing, searching and linking of the entire work (Suber, 2010). The author may prevent commercial re-use, plagiarism or misrepresentation with their own statement of permission or by licensing the work through any open-content licensor such as Creative Commons (Suber, 2010). 


Open Access literature can be found in OA repositories or OA journals. Unlike OA Journals, OA repositories do not perform peer-review but often host articles that have been peer reviewed in addition to a diverse range of materials accumulated at Colleges or Universities. OA journals are typically free of charge, supported by university or professional society subsidy or a publication fee charged to the author (Suber, 2010). 


By sharing the works of its faculty, students and administration worldwide at no cost to the user, Harvard takes a progressive stance on licensing of copyrighted material, one that encourages learning and the development of many diverse voices in a global conversation. The Schools of Arts and Sciences, Business, Law, the Kennedy School of Government and the Graduate School of Education all support open access repositories. Harvard also participates in two programs, the Harvard Open-Access Publishing Equity (HOPE) fund and Compact for Open Access Publishing (COPE), that subsidize publication costs of OA journals (President and Fellows of Harvard College). 


Creative Commons offers authors six licenses with which to share their work, allowing those interested the ability to modify their copyright terms from “‘all rights reserved to some rights reserved’” (Creative Commons). The most accommodating license, cc-by, allows the user to share, alter and elaborate on the creator’s work commercially as long as they attribute credit, while the most restrictive license, cc by-nc-nd, allows users to share the creator’s work provided that they credit the creator and do not alter the work nor distribute it for commercial use. 



Through a cc by-nc-nd license the Powerhouse Museum of Sydney, Australia shares its Photo-of-the-Day collection and educational materials with the public (Creative Commons, 2010). Users have the chance to view and comment on a huge selection of images and download and print out educational activities designed to supplement a visit to the museum. The information made available by the Powerhouse Museum engages visitors in the exhibits and collections while encouraging participation and dialogue inside and outside the museum itself. 


Open Access and Creative Commons offer rights holders’ alternative methods of protecting their work, thereby transforming the ways in which users interact with online content. Harvard University has taken measures to share the scholarly materials authored by members of the Harvard community with the entire world while the Powerhouse Museum, even with the most restrictive Creative Commons license, allows users more liberties with its copyrighted material. These licensing options make it possible for copyrighted works to exist along side Marketplace Theory while still allowing authors to manage their works. Users are exposed to more works and, when the license permits, they may respond to, critique, reinterpret or remix a work. As a college student passionate about interdisciplinary study, access to a wide range of ideas, works and authors as well as the legal ability to remix and reinterpret those inspirations is integral to my education. Combined with encouraging users to become creators and rights holders interested in flexible sharing of copyrighted works, open-content licensing has the potential to promote the development of a wide range of voices, stimulating a democratic, global conversation. 


The first step in encouraging users to become creators is education, especially education that focuses on empowering through copyright law literacy rather than discouraging illegal use of content. The most important demographics to reach are those that have grown up with the Internet. We have become accustomed to generating our own content, sharing huge quantities of information and benefiting from unlimited connectivity. While skilled in navigating the Internet, members of our generation may still be confused about the legality of their actions. 


Palfrey, Gasser, Simun and Barnes address this lack of knowledge in their paper Youth, Creativity, and Copyright in the Digital Age. The authors studied young people ages 12-22, referred to as “Digital Natives,” or those “born after 1980 [that] have grown up in a networked world and have the skills to use digital technologies” (2009). Though they found a lack of knowledge regarding the rights and restrictions of copyright law and some disinterest in curtailing illegal online behaviors among Digital Natives, the young people also showed a concern for the rights of creators. 


After determining the gaps in Digital Natives’ knowledge, Palfrey, Gasser, Simun and Barnes developed a curriculum that gives students practice in determining fair use and developing licenses for their own work, while encouraging familiarity and critical thinking about the history of technological innovation and copyright law in the U.S. The curriculum is created with the intent of transforming users in to creators and finally in to rights holders interested in sharing works widely; “empower[ing] young people to take an active, meaningful role vis-à- vis the laws that govern our society” (2009).


In conclusion, open-content licenses provide access to a wide range of materials, often granting users permission to exercise their own creativity and reinterpret copyrighted content. Authors can share their copyrighted works while retaining some protections and users become creators with a predisposition to share their work in the same way that gave them access to copyrighted works. Education intended for generations that have grown up with the Internet, similarly empowers users. Unfortunately, when applied to the examples of Jesse Jordan, Baikal Wave, OPG and the Swarthmore students, these solutions are not enough. The courts ruled that Diebold was in violation of section 512(f) of the DCMA, while Baikal Wave was clearly the victim of government corruption and Microsoft’s negligence. There is little that can be proposed to prevent these abuses that hasn’t already been done; precedents should be set in court to protect ISPs and users, while governments and corporations should be held accountable for their illegal actions. While it is possible open-content licenses and user education prevent the escalation of legal action, this cannot be the only factor that decides users’ fates, for some rights holders will not license their works in this way. What can be done for the user beyond ensuring they are aware of their rights under copyright law? They may feel empowered to create works, but what if they, too, are victimized by the misuse of copyright law? 


Authors and users, with open-content licensing and copyright law education, have the power educate each other and to inspire democratic conversation on the Internet. Free speech over the Internet is not only protected by the First Amendment, but subject to Marketplace Theory, which considers all types of speech equal and necessary to uncovering wisdom (Hartman, 1999). It is of the utmost importance that the courts and policymakers uphold the Marketplace Theory in their decisions so as to encourage the free flow of information (Hartman, 1999). 


In response to the Department of Commerce request for comment on Online Copyright Infringement, I’ve addressed my own experience as a student interested in interdisciplinary education and developing my own voice in global conversations, online or otherwise. In response to the injuries sustained by authors and the stifling of users’ creativity, I suggest open-content licensing as a partial solution. Some content hosts, such as YouTube, encourage authors to consider the affect their copyrighted works will have on the public before deciding on a license
. To provide greater incentives for authors, the government should offer tax breaks for those who decide to share their works through open-content licenses. Empowerment of the user through education is also important, and should emphasize practice in licensing and determining fair use. Beyond these measures the government must safeguard free speech on the Internet, upholding Marketplace Theory at all costs. 
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