
I am a musician and music publisher (of my own works) and hope soon to have a published text work, and a © proprietor in each case.

The problem that I see is that technology has outpaced the law which, usually appropriately, moves exceedingly slow.  In this computer age, the law cannot afford the luxury of as much time for contemplation as was suitable for the industrial revolution.  For instance, at the beginning of 2010 G3 phones were all the rage, today G4 phones are common, and G5 is on the immediate horizon.

In the environment pertinent here, the advent of powerful computers has drastically changed the rules of engagement.  Today’s laptop computer is “infinitely” more powerful than the original ENIAC and UNIVAC computers that reqired a “clean room”  and punched data cards.  A purchaser of a modern powerful computer is likely to assume that he purchased the right to use that power in every possible way.  Traditional rights of ownership are of no concern.  No distinction is made between the capacity to do something and the propriety or morality of so doing.

The modern computer’s ability to manipulate copyrighted works just like any other batch of data is in conflict with the “exclusive right” granted to authors and inventors by U.S. Constitution, Article 1, Section 8.  To maintain the effectiveness of that Constitutional right the U.S. government must take steps to temper the power built into each modern computer.

A proposal:
When a ©ed work is provided in a digital file (e.g., iTunes) or by means of digital media (e.g., DVD) there are copy protection protocols that should be consistently applied and updated as necessary.  The mechanism that defeats copyright is the acquisition (lawful or not) of a ©ed work that is then uploaded to the Internet in a universally accessible form.  This is the case where one in possession of a ©ed text scans it into digital form and uploads it to the Internet without any copy protection.  One “simple” solution is to defeat the upload!!!  For the most part, the work needs to be identified by the title applied by the legitimate proprietor.  Otherwise, it will be difficult to locate the work.  And, any steps taken to apply an alias will leave evidence tracking back to the infringer.  The countermeasure is to recruit the power of the computer in favor of the legitimate proprietor.  E.g., create a data base of every ©ed work including title, file type,  and the name of every person/entity (author, publisher, administrator, etc.) lawfully enabled to make transactions related to such work with such secure passwords as may be necessary.  It will require intensive labor but, in this computer age, it’s not really that big a deal.  Then parse every upload, email attachment, etc., to determine whether a ©ed title occurs and, if so, make sure that the uploader is included among the lawfully entitled.  If there is no clear entitlement, then put the uploader to the task of proving that there is no infringrment.

This is an abstracted suggestion, it is hardly foolproof and the devil will be in the details.  Yet, there must be a starting point and this one is not farfetched.  A Google search on almost any subject reveals the power of a well-constructed data base.  Also, the vaunted time consumed in a Google search indicates that there will be no undue slowing of Internet use.  If the upload is legitimate, no delay will be noticed; if not legitimate, any amount of delay is acceptable.  Since titles are not ©able and may occur as plain English expressions, there may be occasional confusion (checking file type should resolve most instances).  However, the goal is to protect ©ed works and, as with trademarks, it may become custom to assure that one’s choice of title has not already been used.

In addition, once a work is legitimately uploaded, it will probably be prudent to apply download protocols similar to those used by Amazon.com, which allow one to read or copy snippets of the work, but make the entire work downloadable only when the user has complied with the proprietor’s terms and conditions.

Finally, it is helpful when entities such as the Copyright Royalty Board (“CRB”) sets amounts or percentages that must be paid to a © proprietor for certain uses of his work.  However, it is often true that the proprietor’s stature may be such that he can command a better deal if he’s able to negotiate his own terms.  So, CRB royalties, and the like, should be viewed as a minimum and the proprietor should always have the opportunity to either accept CRB terms or demand such royalties and fees as he may deem to be appropriate.

Clearly, whatever measures Department of Commerce adopts will be applicable only within the U.S.  But, since it is U.S. © proprietors for whom protection is sought, any such measures represent a welcome starting point.  Also, assuming most proprietors around the world will take all the protection they can get, Commerce’s actions may be the harbinger of things to come.


