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An Important, but Incomplete, Notice of Inquiry on Copyright and Innovation
Michael A. Carrier, Professor of Law, Rutgers Law School – Camden
I.  
Importance of innovation-copyright issues
A. I recently examined patent, copyright, and antitrust laws to determine changes needed to promote innovation [Innovation for the 21st Century:  Harnessing the Power of Intellectual Property and Antitrust Law (Oxford 2009, paperback forthcoming 2010)]
1. Patent and antitrust law: moving in right direction, need modest adjustment

2. Copyright law: racing in wrong direction, needs radical adjustment
* I have submitted chapters addressing secondary copyright liability and statutory damages.
II.  
Four reasons innovation neglected in copyright debates
B. Rhetoric:  Constant drumbeat of theft, piracy, and absolute property
1. But copyright law fosters creativity, not business models of copyright owners, who panic when new technologies introduced
C. Innovation asymmetry

1. Courts systematically overemphasize technology’s quantifiable and threatening infringing uses and underappreciate less tangible and obvious noninfringing uses
D. Error-costs asymmetry

1. False positives (technology shut down, society not realizing what it’s missing) more harmful than false negatives (can witness effects of technology)

E. Litigation asymmetry
1. Complicated litigation favors deep-pocketed copyright owners, who often join forces and plunge small companies into bankruptcy
III. Notice of inquiry assumes exaggerated harm
F. It takes at face value the level of harm claimed by copyright holders
1. But these calculations are based on numerous questionable assumptions
2. GAO Report finds it “difficult, if not impossible, to quantify the economy-wide impacts” of piracy and counterfeiting
3. NetCoalition and CCIA Report details nine fallacies (objectivity, lost-sale, causation, innovation, industry-size, equivalence, theft, silo, and relevance) underlying copyright industries’ harm estimates
G. It ignores losses from industries relying on fair use and access to copyrighted works
1. CCIA Report concludes that in 2007 these industries accounted for “$4.7 trillion in revenues and $2.2 trillion in value added,” employed “more than 17 million people,” and generated “$281 billion in exports.”
IV. Notice of inquiry downplays role of new business models in reducing infringement
H. A key reason for infringement: copyright holders emphasize litigation, not innovation
1. Large copyright holders typically do not introduce disruptive business models

2. E.g.:  Record labels rebuffed 2000 Napster proposal to be online distribution channel
I. Notice also neglects off-line business models
1. Music:  E.g., Jill Sobule: $50 for mention in liner notes; $500 for name in song; $1,000 for personalized theme song; $10,000 for singing background vocals
2. Movies:  E.g., 3-D movies, Alamo Drafthouse dining experience
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